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[57] A subsequent Council investigation confirmed that between and including 12

December 2019 to 27 April 2020 (a period of 138 days), there were 135 complaints 

about odour. On some days there were multiple com.plaints. Of these 13 8 days, there 

were 59 days (namely 42.7% of the time) when the defendant emitted objectionable 

odour beyond its boundary in breach of condition 8 of its air discharge consent. 

[58] Objectionable odour was experienced by some complainants from Christmas

Day through into early January, and during the COVID19 lock-down period 13 which 

extended from. 26 March to 27 April 2020. 

[59] On 26 March 2020, 14 the Council emailed Mr Dahlenburg and pointed out that

the COVID-19 lock-down potentially posed a heightened period of risk. The letter 

outlined the following: 

While the council cannot authorise non-compliance, we understand that 
capabilities will be diminished for a range of reasons. If you cannot comply, 
we will consider all the relevant circumstances - including the impact of 
COVID-19. We will also consider your contingency planning - for example, 
has there been planning for effluent treatment management or control of air 
discharges ( odour) should the operators that work together all require 
isolation. 

[60] During the lock-down period, there were 16 days where objectionable odour

affected the comm.unity. 

[61] A brief description of the effects experienced by the complainants on the 59

days referred to above were set out in a table attached to the Summary of Facts. 15

Some of those who experienced these adverse effects prepared victim. impact 

statements for the sentencing hearing. I outline the impact this offending had on them 

when I assess what is the appropriate starting point for a fine later in this decision. 

[62] On each of those days the defendant was in breach of the abatement notice

issued on 27 August 2019, which required them to cease the emission of objectionable 

13 The defendant was considered an essential service and could therefore keep operating during the 
lock-down. 

14 Summary of Facts, paragraph 33 and Appendix H. 
15 Summary of Facts, Appendix I. 
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[68] On 4 January 2020 - a.11.d to get the wastewater treatment plant operational

again - pond 3 required the introduction of new bacteria seed, and for aerobic 

conditions to be re-established so that the bacteria would survive. This meant that 

pond 3 had to be aerated to oxidise the sulphides present and lift the redox in the pond. 

The hydrogen peroxide had still not been delivered to the plant at that stage. 

[69] That same day, Pattle Delamare sent an email to Tuakau residents advising

them of the plant failure, and that odour would likely result while the defendant 

worked to fix the issue. As at and including 4 January 2020, there had been 30 

complaints made about odour from the plant by 12 different complainants. 16 Later on 

4 January 2020, Pattie Delamare also sent an email to the Council, summarising the 

plant failure and outlining the steps proposed to address it. 17

[70] On Monday 6 January 2020, a decision was made to restart two aerators to

create the necessary aerobic conditions so that bacteria could be added to the pond. 

This resulted in three odour complaints made both on 5 January and on 6 January 

2020. The smell coming from the factory caused one complainant to be physically 

sick. 

[71] By 6 January 2020, all six aerators in pond 3 were operational. The re-seeding

of pond 3 commenced on 7 January 2020, and the hydrogen peroxide which had been 

ordered arrived and was immediately introduced to the pond. Two odour complaints 

were received. 

[72] On 8 January 2020, an odour cannon arrived on site and pond 3 was sprayed

with it to reduce odour. There was one complaint on 8 January. 

[73] Sampling and physical checks of the wastewater treatment plant between

10 January and 23 January 2020 revealed it had begun to return to normal levels. 

There were no complaints between 9 and 19 January. 

16 Summary of Facts, Appendix I.
17 Summary of Facts, Appendix J. 
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(f) the ponds were extremely odorous in January 2020, partially attributable to

the power outage that affected the operation of the aerators in one of the

ponds;

(g) process issues, principally arising from the poor performance of the

defendant's boilers not creating sufficient steam to properly operate aspects

of the plant, resulted in higher concentrations of blood within the

wastewater by-product or 'centrate', which is then directed via the drainage

network to the wastewater pond system;

(h) during November and December 2019, the plant was frequently receiving

and processing product volumes in excess of its operational capacity,

quoting amounts of 700 tonnes of raw material aniving daily when, in his

opinion, comfortable production levels are in the vicinity of 550 to 600

tonne. In his opinion the high volumes of raw material left no room for

plant breakdowns.

[81] His opinion highlighted that operational areas of the plant were not performing

to the level they should have been, and that there was a lack of instructional operating 

protocols and procedures. 

[82] Although these matters were included in the Agreed Summary of Facts,

counsel for the defendant submitted that the defendant did not accept the plant 

manager's opinion, however it did not seek a disputed facts hearing. Rather, it 

contended that its investigations, including those by Pattie Delamore, pointed to the 

higher concentrations of blood within the wastewater system being contributed to by 

a dissatisfied driver dumping a load of it into the system without it being able to be 

properly processed. Mr Watts described the above as a malicious or negligent act, 

which was unable to be proved because the defendant's security cameras were not 

positioned to record the incident occuning. 

[83] There was, however, no other documentary evidence produced to this effect

apart from the allegation being deposed to by Mr Dahlenburg's affidavit. In the 

absence of any independent verification of this ( which may have included statements 

from others who may have known about what was contended) I am left in the position 
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volumes exceeded 700 tonnes, equating to 19 individual days; and on two days in 

December 2019, daily volumes exceeded 800 tonnes. 

[90] In relation to the 59 individual dates for which an objectionable odour was

corroborated, on 23 of those days (or 39%) the daily volumes of renderable product 

had exceeded 600 tonnes. 

[91] The defendant does not accept that I should draw any inference adverse to it

from the weighbridge record, because other businesses nearby use the weighbridge. 

This means, Mr Watts submits, that I cannot conclude that excess tonnage of product 

to the plant caused the failure of the wastewater treatment plant to eff�ctively manage 

it. I agree with this submission. 

Financial analy_sis 

[92] The Council engaged the services of Forensic Account's, Indepth Forensic

Limited, to examine the defendant's financial records.21

[93] The conclusion reached pertaining to the months November 2019 through to

March 2020 was that increased product volumes were received and processed, which 

resulted in an increase in operational profit. Collaterally, there were increased 

operational and maintenance costs resulting from that production. 

[94] In the months of October 2019 to March 2020, the defendant made a profit of

$558,935, however I agree with Mr Watts that this fact alone does not mean the 

defendant has prioritised profit at the expense of its environmental obligations. 

Starting point 

[95] The purposes and principles of sentencing are well-known. In this case, there

is a need to impose a fine that is sufficient to make the defendant accountable for its 

offending, to denounce its conduct, and to deter it and others from offending in this 

manner. 

21 Summary of Facts, Appendix N. 
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[96] The relevant matters to be addressed are those which were most

comprehensively referred to in Thurston v Manawatu-Wanganui Regional Counci!22 

which in this case require me to assess the defendant's culpability for the offending; 

consider the adverse effects of the offending on the environment (including the bio­

physical, social and cultural environments);23 and to set a starting point that is 

consistent with other cases where there has been similar offending and there are also 

similarities between the defendants. In this case, the prosecutor has also submitted 

that the defendant profited from the offending, and that this, in accordance with the 

Thurston factors, was something that ought to be taken into account in setting the 

starting point. That contention was not accepted by the defendant. 

[97] Both counsel submitted that a global staiting point was appropriate, with the

lead charge being the odour offending and with uplifts to reflect the wastewater 

discharges and the contravention of the abatement notice. Although separate starting 

points could be adopted for each, I agree with counsel that in this case a global starting 

point is appropriate. 

The defendant's culpability for tile offending 

[98] As signalled above, counsel for the prosecutor submitted that all three sets of

offending, if not deliberate, exhibited a particularly high degree of recklessness on the 

defendant's part. The defendant submitted its culpability for the offending was at the 

lower end of the scale. 

The 72.rosecutor s submissions 

[99] In relation to the odour discharge offending and breach of the abatement notice,

Mr Speir submitted: 

(a) the plant has a lengthy and consistent history of non-compliance with the

conditions of its air discharge consent, with a community complaint history

dating back to 2014;

22 HC Palmerston North, 27 /8/20 I 0, CRl-2009-454-24, -25, -27, Miller J at paragraph [41]. 
23 Sees 3 of the RMA. 
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(b) the defendant was warned at the meeting in August 2019 that the company

needed to address unlawful discharges of odour, and that it was required to

take all necessary steps to ensure it could manage its operation in a manner

that did not contravene its conditions of consent. This was further clarified

by the issuing of the abatement notice on 27 August 2019, even though the

defendant was already subject to an active abatement notice issued in 2015;

( c) the defendant proceeded to take on more product despite the Council

contacting it to remind it that, if this occurred it should take special care to

meet the terms of its consent; and

( d) although the types of odour discharged from the plant during the period can

be broadly divided into "pond" odour (resulting from a failure of the

wastewater treatment pond in late December 2019) and "rendering" odour

(resulting from the day-to-day processing of animal products), both forms

of odour discharge are ultimately attributable to the company's decision to

run the plant in excess of its capacity while simultaneously failing to

properly invest in and manage its odour control and wastewater treatment

systems.

[100] To support its argument, reference was made to Mr Pilgrim's statement.

[101] Although the prosecutor accepted that the power outage that led to the

wastewater treatment pond failure in December 2019 was an unforeseen event, it 

submitted that the defendant's inadequate infrastructure and poor management 

decisions significantly exacerbated the adverse effects that followed for the following 

reasons: 

• Mr Speir referred to the Apex report dated April 2020, which outlined that

pond 2 was being operated well beyond its design capacity (it was being

operated at around 6,600kg BOD24/day on average when the recommended

operating level for it was 5,280kg/day of BOD). This overloading of BOD

meant that pond 3 could not remove sufficient BOD from the wastewater,

24 Biochemical Oxygen Demand. 
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Environmental effects 

Odour discharge offending and breach of abatement notice 

[128] The prosecutor submitted that the impacts of the odour discharges on nearby

local residents were prolonged and severe. 

[129] The defendant expressed remorse, and accepted that the effects of the odour

associated with the wastewater pond failure were "very unpleasant" for many of the 

nearby residents. It accepted that this was particularly acute when the aerators were 

running immediately prior to the decision to turn them off at Christmas 2019, and 

when the aerators were restarted in order to "nurse" the pond back to functionality in 

January 2020. 

[130] The defendant did not, however, accept that rendering odour was as severe,

describing it as an historic problem and observing that community expectations about 

it have increased steadily "such that what was once considered tolerable is now 

considered objectionable".32 Despite this observation, it was submitted that the 

defendant fully accepts that it must meet today's standards, and that it was committed 

to making the changes necessary to ensure that it operates compliantly and is a better 

neighbour. 

[131] Mr Watts submitted that the defendant's plant is situated in an area dominated

by rural industry, and he refen-ed to Envirofert's composting operation, located to the 

west, and a chicken processing plant to the north-east, with a chicken hatchery further 

to the east. 

[132] Mr Speir submitted: 33

... between 12 December 2019 and 27 Aprii 2020 (a period of 138 days) the
Council fielded a total of 135 verifiable odour complaints on 59 separate days
that identified the defendant as the source. The complainants were Tuakau
residents living between 200m and 1.8km from the plant.

32 Counsel for the defendant submissions, paragraph 5. I I.
33 Counsel for the prosecutor submissions, paragraph 8. I 7.
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mixing of the Tuakau wastewater, meaning that the wastewater would have 

been more diluted than usual. As such the effect of that isolated non­

compliant discharge would have been small and localised. 

Conclusion re wastewater discharges 

[156] Fortunately, the wastewater discharge to the Waikato River is unlikely to have

had an adverse effect on it .

Profit by commercial benefit 

[157] The prosecutor submitted that an increased starting point was also justified

based on the forensic analysis it had arranged to be undertaken, revealing that the

defendant had made a net profit of $558,935 between November 2019 and March

2020, despite incuning additional costs associated with repairing and maintaining the

plant. Mr Speir submitted that this was a significant improvement on the same six­

month period in the previous year, in which the defendant had experienced a net loss

of $639,954. The prosecutor sought to draw a correlation between the defendant

taking on additional product to the increase in profits. In other words, it was submitted

that the defendant had experienced a financial gain which had come at an

environmental cost ( described as "significant") to the Tuakau community.

[158] Mr Speir also submitted that the defendant had obtained an indirect pecuniary

advantage by not investing capital funds to improve the odour and wastewater

management systems at the plant in the lead-up to the offending. He submitted that

there were no steps taken by the defendant following its meeting with the Council in

August 2019 to upgrade the plant infrastructure and/or put in place adequate

operational and management systems, which could have prevented and/or minimised

the impact of the odour events.

[159] Mr Dahlenburg's affidavit referred to the defendant's efforts to upgrade the

plant.36 He noted that this has unfortunately become protracted, largely due to the

disagreement between the defendant's experts and those engaged by the Council about

what is needed to upgrade the plant to ensure that it operate without causing adverse

36 Affidavit of Mr Dahlenburg, paragraphs 42-44. 


















