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1. RULE 17.3.1 RD1 – MULTI-UNIT DEVELOPMENT 

1.1 POAL has sought to include reverse sensitivity and the protection of 

noise sensitive activities from the effects of noise generated by 

industrial activities as matters of discretion to Rule 17.1.13 RD1 (multi-

unit development) to ensure that residential intensification does not 

adversely affect the ongoing development and operation of the strategic 

industrial node at Horotiu. 

1.2 In response, the section 42A rebuttal evidence (at paragraphs 39 to 41) 

recommends the following additional matter of discretion: 

Activity Council’s discretion shall be 
restricted to the following matters: 

RD1 (a) A Multi-Unit 
development that 
meets all of the 
following conditions: 

(i) … 

 

(a) Council's discretion is limited 
to the following matters: 
(i) … 
(x) Design measures to 

minimise reverse 
sensitivity effects. 

1.3 For the reasons discussed within section 4 of my statement of evidence, 

I agree with the recommended change. 

2. RULE 17.3.5 P1 (HOROTIU ACOUSTIC AREA) 

2.1 POAL has also sought the imposition of “no complaints” covenants in 

favour of POAL in respect of activities that are sensitive to noise within 

the Horotiu Acoustic Area. 

2.2 The purpose of the “no complaints” covenant is limited to the effects 

that could be lawfully generated by POAL at the time the agreement is 

entered into.  It does not require parties forego any right to participate 

in any resource consent applications or plan changes, and as such the 

future rights of individuals under the RMA will remain unaffected. 

2.3 The proposed rule is structured such that an applicant who is subject to 

the Horotiu Acoustic Area provisions has the choice to not provide a “no 

complaints” covenant, in which case a restricted discretionary resource 

consent is required, with focused matters of discretion and assessment 

criteria and the potential for notification. 
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2.4 The section 42A rebuttal evidence (at paragraphs 77 to 81) 

recommends that the relief of POAL be rejected for the following 

reasons: 

(a) The proposed rule requires an affected party to enter into a 

covenant with Ports of Auckland Limited, but there is no 

requirement that Ports of Auckland Limited must agree to the 

covenant (in that situation, the activity would fall be a restricted 

discretionary activity). 

(b) The covenant is with respect to “…the effects generated by the 

lawful operation of the Waikato Freight Hub”.  There is no 

definition or limit as to what those effects are, which introduces 

even further uncertainty to the proposed permitted activity rule. 

2.5 In response to the issues that have been raised, Ports of Auckland 

Limited are the proponents of the proposed rule and it is therefore in 

their interest to enter into a “no complaints” covenant with other parties.  

Notwithstanding, the rule enables an alternative (restricted 

discretionary) consenting route to be undertaken where a covenant is 

not proposed to be entered into. 

2.6 I also note that there are other District Plan examples of standards that 

require “no complaints” covenants to be entered into to achieve a 

certain activity status.  These standards operate in a similar manner to 

that which is proposed by POAL.  For example: 

(a) Rule 14.8.3.1.3 of the Christchurch City Plan, which requires 

residential units to be subject to a “no complaints” covenant in 

favour of the Lyttleton Port Company to achieve a restricted 

discretionary activity status and was subject to an Independent 

Hearings Panel process (refer to Attachment 1). 

(b) Rule D25.6.1(6) of the Auckland Unitary Plan, which requires 

“activities sensitive to noise” within the City Centre Port Noise 

Overlay to be subject to a “no complaints” covenant in favour 

of Ports of Auckland Limited to achieve a permitted activity 

status and was subject to an Independent Hearings Panel 

process (refer to Attachment 2). 
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(c) Rule I214.4.1(A2) of the Auckland Unitary Plan, which requires 

dwellings within Sub-precinct B of the Wynyard Precinct to be 

subject to a “no complaints” covenant, or otherwise be subject 

to a discretionary activity status to enable an assessment of 

risk sensitivity to be undertaken.  This was first confirmed by 

way of a consent order issued by the Environment Court in 

respect of Plan Change 4 to the Auckland Council Central Area 

Plan and was subsequently subject to an Independent 

Hearings Panel process (refer to Attachment 3). 

(d) Rule I201.6.1(1) of the Auckland Unitary Plan, which requires 

dwellings and visitor accommodation within the Britomart 

Precinct to be subject to a “no complaints” covenant in favour 

of Ports of Auckland Limited to achieve a permitted activity 

status.  I understand that this was first established to resolve 

submissions on Plan Modification 30 to the Auckland Council 

Central Area Plan and note that the rule was subsequently 

subject to an Independent Hearings Panel process (refer to 

Attachment 4). 

2.7 I disagree that limiting the “no complaints” covenant to the effects 

generated by the lawful operation of the Waikato Freight Hub introduces 

uncertainty.  The effects that can be lawfully generated by the operation 

of the Waikato Freight Hub can be readily determined through the 

resource consent that is held by POAL for the activity and the permitted 

standards of the Proposed Plan. 

2.8 I also consider such a limitation to be necessary to ensure that parties 

do not forego any rights to complain in respect of unlawful activities or 

to participate in future resource consent applications or plan changes. 

2.9 Having regard to the above matters, and for the reasons set out in my 

statement of evidence, I remain of the opinion that the proposed “no 

complaints” covenant rule for the Horotiu Acoustic Area is a valid 

planning tool that is available to Council, and will achieve the 

sustainable management purpose of the RMA. 
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3. RULE 17.1.3 RD1 – MULTI-UNIT DEVELOPMENT 

3.1 For completeness, I note that the section 42A rebuttal evidence (at 

paragraphs 82 to 86) recommends that the Panel considers deleting 

the standards that apply to multi-unit development (Rule 17.1.3 RD1).  

This matter was not addressed in the section 42A report and there do 

not appear to be any submissions seeking this outcome. 

3.2 The recommendation of the section 42A rebuttal evidence would have 

the effect of removing the requirement to comply with the Land Use 

Effects rules and Land Use Building rules for the Business Zone. 

3.3 I disagree with this recommendation, not least because it will result in 

the Horotiu Acoustic Area rules having no effect.  In my opinion, the 

recommended change does not appropriately give effect to the WRPS 

and does not implement the Objectives and Policies of the Proposed 

Plan in respect of reverse sensitivity and the economic growth of the 

district’s industry. 

3.4 I consider the section 32AA analysis undertaken by the section 42A 

report rebuttal evidence to be inadequate, particularly in respect of: 

(a) whether the provisions are the most appropriate way to 

achieve the objectives of the Proposed Plan, including those 

relating to reverse sensitivity and the economic growth of the 

district’s industry; and 

(b) the benefits and costs of the environmental, economic, social 

and cultural effects that are anticipated, including the 

opportunities for: 

(i) economic growth that is anticipated to be provided or 

reduced; 

(ii) employment that is anticipated to be provided or 

reduced. 

 

Mark Nicholas Arbuthnot 

12 February 2020
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Rule 14.8.3.1.3 Christchurch City Plan 
Extract  



Ports of Auckland Limited Proposed Waikato District Plan 
Submission number 578 
Further Submission number FS1087 Summary statement - Mark Arbuthnot 

 

 
 

 
  



Ports of Auckland Limited Proposed Waikato District Plan 
Submission number 578 
Further Submission number FS1087 Summary statement - Mark Arbuthnot 

 

Attachment 2 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Rule D25.6.1(6) Auckland Unitary Plan 
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